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I. Significant Relevance for a Nonhearsay Purpose Avoids the Exclusionary Hearsay Rule
All evidentiary issues boil down to three questions:
(1) Rule 401: Is the evidence relevant to the case?
(2) Do any specific rules of evidence (e.g., the hearsay rule; privileges; or the rules regarding subsequent remedial measures or compromise negotiations) exclude the evidence?
(3) Rule 403: Should the trial court exercise its discretion to exclude the evidence for reasons of efficiency or the likelihood of unfair prejudice?
If counsel can come up with a significant, relevant, nonhearsay purpose for admitting an out-of-court statement, the hearsay rule (Rules 802 and 801(a)-(c)) will not exclude it.
The judge will consider the effectiveness of a Rule 105 limiting instruction in determining whether to exclude the evidence under Rule 403, but if notice to the hearer is a significant, and not-stipulated-to, issue in the case, the evidence should come in.
When is notice, or effect on the hearer or reader, rather than "the truth of the matter asserted," significant? For example:
(1) When the plaintiff alleges retaliation for her complaint about illegal activity.
Her complaint is relevant to show that the defendant knew she had complained, rather than to prove that her complaint was true. See, e.g., Cones v. Shalala, 199 F.3d 512, 521 (D.C. Cir. 2000); Iweala v. Operational Technologies Services, Inc., 634 F.Supp.2d 73, 83 (D.D.C. 2009 ).
(2)
When the plaintiff alleges that the employer was on notice that the allegedly discriminating supervisor or co-worker had committed similar acts against others in the past and the employer had taken inadequate curative steps. Educational Fund, 284 F.3d 642, 660 (5th Cir. 2002) KFC National Management Co., 948 F. Supp. 62, 66 (N.D. Ga. 1996) (in a Title VII sexual harassment suit against a corporate employer, in order for evidence of defendant"s agent"s prior sexual misconduct to be admissible under Rule 415, the "evidence of defendant"s agent"s misconduct must be both probative in that it proves corporate knowledge of similar misconduct and it must corroborate plaintiff"s story; otherwise, the prejudicial effect on the jury is not substantially outweighed").
See Green v. Administration of Tulane
Suppose the defendant offers to stipulate to the fact that it had notice? Must the plaintiff and the court accept the stipulation, rather than presenting the evidence in question?
See Old Chief v. United States, 519 U.S. 172 (1997) (In assessing the probative value of a particular piece of evidence, "evidentiary alternatives" may be compared, but "with an appreciation of the offering party"s need for evidentiary richness and narrative integrity in presenting a case. . . ."); Briggs v. Dalkon Shield Claimants Trust, 174 F.R.D. 369 (D.Md. 1997) (setting out similar factors regarding whether the court should accept a proffered stipulation by the defendant in a civil case) (Grimm, J.).
(3)
The defendant also may offer evidence of complaints it received about the plaintiff, not for the truth of the matter asserted, but to show its good faith. Rule 406 will not apply to admit the evidence, because, even though one might say Yablonski was "in the habit" of harassing females, his actions are not of the semi-automatic nature embraced by Rule 406. Note: Rule 415 will apply, to admit the evidence (subject to Rule 403) only if the prior events were sexual assaults, as defined in Rule 413(d). See Johnson v. Elk Lake School Dist., 283 F.3d 138, 149-59 (3d Cir. 2002) (no abuse of discretion in exclusion of evidence, in sexual harassment suit, regarding touching of another female by defendant, when second female"s testimony was equivocal as to whether touching seemed intentional). In making a determination whether to exclude other acts evidence under Rule 403, a judge should consider questions of the following type:
E.g., Velez v. ThermoKing de Puerto
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• How compelling is the proof of the other acts?
• If the other events allegedly happened long ago, how probative are they?
• Can the alleged perpetrator be expected to adequately defend against them?
• How long would hearing the evidence on these matters take?
• Of how much help will this evidence likely be to the jury in properly resolving the issue before it? Rule 5-403, evidence of plaintiff"s supervisor"s previous termination by same employer for sexual harassment, offered as relevant to his motive and intent in retaliatory discharge of plaintiff, who had complained to him of sexual harassment by another employee).
III. Other Sexual Conduct of Plaintiff
(1)
May the defendant in this morning's trial properly prove that Ms. Yoder, the sexual harassment plaintiff, kissed and flirted with prisoners?
Rule 412(b)(2) tips strongly against admissibility of other sexual conduct by the plaintiff. The Rule provides:
In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim"s reputation is admissible only if it has been placed in controversy by the alleged victim.
The accompanying Advisory Committee note explains:
Past sexual behavior connotes all activities that involve actual physical conduct, i.e., sexual intercourse and sexual contact, or that imply sexual intercourse or sexual contact. * * * In addition, the word "behavior" should be construed to include activities of the mind, such as fantasies or dreams. * * * This amendment is designed to exclude evidence that does not directly refer to sexual activities or thoughts but that the proponent believes may have a sexual connotation for the factfinder. Admission of such evidence would contravene Rule 412"s objectives of shielding the alleged victim from potential embarrassment and safeguarding the victim against stereotypical thinking. Consequently, unless the (b)(2) exception is satisfied, evidence such as that relating to the alleged victim"s mode of dress, speech, or life-style will not be admissible. Corp., 294 F.3d 960, 965 (8th Cir. 2002) The Advisory Committee Note continues:
See Jaros v. Lodgenet Entertainment
[D]iscovery of a victim"s past sexual conduct or predisposition in civil cases . . . will be continued to be governed by Fed. R. Civ. P. 26. In order not to undermine the rationale of Rule 412, however, courts should enter appropriate orders pursuant to Fed. R. Civ. P. 26(c) to protect the victim against unwarranted inquiries and to ensure confidentiality. * * * In an action for sexual harassment, for instance, while some evidence of the alleged victim"s sexual behavior and/or predisposition in the workplace may perhaps be relevant, non-work place conduct will usually be irrelevant. 
